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UNLAWFULLY  OBTAINED EVIDENCE 

(CASE LAW  OF THE SPANISH CONSTITUTIONAL COURT ON UNLAWFUL  EVIDENCE OBTAINED IN 

VIOLATION  OF FUNDAMENTAL  RIGHTS)1 

1. Introduction 

According to the repeatedly held view of the Constitutional Court, the presumption of 
innocence implies that it is impossible for a conviction to be obtained if there is an evidentiary 
vacuum. The latter may be due either to a material lack of evidence, if no evidence was 
produced at the trial, or to the fact that the evidence was constitutionally illegal, having been 
obtained in breach of fundamental rights, and therefore cannot be taken into account; or, 
finally, because there are no grounds for a prosecution at all, or because the prosecution is 
unreasoned, illogical, insufficient or patently absurd. 

In respect of the second of the above scenarios, the right to the presumption of 
innocence entails the right not to be convicted except by evidence obtained with all the 
guarantees that can be considered constitutionally legitimate. Thus, from this perspective, the 
Constitutional Court must limit its control to verifying whether the evidentiary activity of the 
prosecution has been carried out with the necessary guarantees for the proper assessment of 
the evidence and for the preservation of the right of defence, in other words, whether the 
prosecution’s evidence was valid and constitutionally legitimate. 

This perspective will be examined in the following sections, in order to evaluate what 
repercussions the violation of a fundamental right may have on the procedural value of 
evidence used in trial proceedings and on the constitutional validity of convictions founded 
upon such evidence2. 

It should also be pointed out that although the case law of the Constitutional Court 
concerning evidence obtained in violation of fundamental rights is particularly applicable in 
criminal proceedings, it also applies to other proceedings. 

2. Constitutional basis for the inadmissibility of evidence directly or indirectly 
obtained in violation of fundamental rights or freedoms 

Art. 11.1 of the Organic Law of the Judiciary [OLJ] provides that “evidence obtained, 
directly or indirectly, in violation of fundamental rights or freedoms, shall not have effect”. 

In the Spanish Constitution there is no autonomous fundamental right to the non-
admission of evidence of possible unlawful origin; and, strictly speaking, no such right 
derives from the right to the presumption of innocence.  

As regards the constitutional principle behind such inadmissibility, the Spanish 
Constitutional Court has stated that “the assessment of evidence in proceedings obtained in 
breach of fundamental rights «implies an ignorance of the “guarantees” applicable to 
proceedings (art. 24.2 of the Constitution)» [...]; and, as it is in contradiction with that 
fundamental right and, ultimately, with the idea of «fair legal process» [...] it should be 
considered prohibited by the Constitution” (Constitutional Court Judgment [CCJ] 81/1998, 2 

                                                
1 By José Martín Pastor, Professor of Procedural Law at the University of Valencia (Spain). 
2 An exhaustive analysis of the case law of the Spanish Constitutional Court on unlawful evidence obtained in 
violation of fundamental rights can be found in ORTELLS RAMOS-MARTÍN PASTOR, “Derecho a la 
presunción de inocencia (I): Cuestiones generales. “Mínima actividad probatoria” y fuentes de prueba obtenidas 
con violación de derechos fundamentales”, [Right to the presumption of innocence(I): General issues. 
“Minimum evidentiary activity” and sources of proof obtained in violation of fundamental rights”] in AAVV, El 
proceso penal en la doctrina del Tribunal Constitucional [Criminal proceedings in the case law of the 
Constitutional Court], Cizur Menor (Navarra), Aranzadi, 2005, pp. 587-653. 
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April, Point of Law [PL] 2). Furthermore, “the prohibition against admitting evidence which 
has been disallowed due to a breach of fundamental rights derives directly from the 
Constitution, because of the collision it would cause with the right to due process of law and 
equality of the parties (arts. 24.2 and 14 of the Spanish Constitution [SC]); and it is also based 
on the privileged position of fundamental rights under Spanish law and their repeatedly held 
status as inviolable (art. 10.1 SC)” (CCJ 69/2001, 17 March, PL 26). 

Notwithstanding the above, in order to determine whether the assessment of an item of 
evidence that has its origin in an unlawful disturbance of a substantive fundamental right 
breaches the right to due process of law, it is necessary to consider both the substantive 
fundamental right in question and the constitutional limits within which such a right can be 
disturbed. 

Finally, it should be noted that this repeatedly held view of the Constitutional Court 
has been formulated in respect of the breach of fundamental rights committed in the course of 
obtaining evidence, “but not evidence which is produced at the time of its admission to 
process or at the taking of evidence in the proceedings, because in respect of these latter 
stages the problems that may arise lead back to the rule forbidding a lack of proper defence 
(CCJ 64/1986, 21 May, PL 2). 

3. Relationship between violation of a substantive fundamental right, breach of 
the right to due process of law and infringement of the right to the presumption of 
innocence 

In the assessment of evidence obtained in breach of fundamental rights, or other 
evidence arising out of such a breach, “there may be an infringement, not only of the right to 
due process of law, but also of the presumption of innocence. This will occur if the conviction 
was founded exclusively on such evidence; but, if there is other valid and independent 
prosecution evidence, it may be the case that, while the right to due process of law has been 
breached, the presumption of innocence may not in the end have been infringed (CCJ 
81/1998, 2 April, PL 3). 

In very similar terms it has been held that “an affirmative conclusion concerning the 
prohibition against assessing derivative evidence used in trial proceedings does not result in 
an admission of the appellants’ claim that there has been a breach of the right to the 
presumption of innocence”. The reason for this is that, “although one may come to the 
conclusion that the prohibition against assessment of the original unlawful evidence extends 
to the derivative evidence, the examination of this ground for protection requires the Court to 
analyze the existence and sufficiency of other valid prosecution evidence that formed the 
basis for the Court’s view regarding the appellants’ involvement in the offences with which 
they were charged (CCJ 166/1999, 27 September, PL 5). 

All in all, breach of a substantive fundamental right does not automatically determine 
the infringement of the right to the presumption of innocence, because it must first be 
considered whether, if one were to leave aside the unlawful evidence obtained in breach of 
substantive fundamental rights, or other unlawful evidence arising out of such breach, there is 
sufficient evidence for the prosecution to invalidate the presumption of innocence (CCJ 
149/2001, 27 June, PL 7). 

4. Effects of evidence obtained, directly or indirectly, by violating fundamental 
rights or freedoms 

A connection can arise between the breach of fundamental rights of a substantive 
nature and the breach of the essential procedural guarantees described in art. 24.2 of the 
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Spanish Constitution (SC) because of the consequences of that breach being admitted to 
process (Constitutional Court Order [CCO] 30/1998, 28 January, PL 2). 

To that effect, art. 11.1 OLJ provides that “evidence obtained, directly or indirectly, in 
violation of fundamental rights or freedoms, shall not have effect”. 

Pursuant to the constitutional principles and the legal rule transcribed above, Spanish 
constitutional case law has established an absolute prohibition against assessing evidence 
obtained in breach of fundamental rights, with the result that the means of evidence cannot be 
used, or admitted, if they have been obtained in violation of those fundamental rights. 

A) Evidence directly obtained by violating fundamental rights or freedoms 

With regard to evidence obtained by directly violating fundamental rights or freedoms, 
it has been pointed out that “if the means of evidence used constitutes a direct materialization 
of the breach of the right and is intended to be produced in a criminal trial against someone 
who has been the victim of such a breach, then both the need for protection by means of the 
prohibition against assessment (without which the pre-eminence of the fundamental right 
would not be duly re-established) and the fact that the effectiveness of that prohibition is 
indispensable in order for the trial not to be weighted against the defendant as a result of the 
limitation of his fundamental rights, can, as a general rule, already be affirmed in the abstract 
– that is, independently of the circumstances of the case” (CCJ 94/1999, 31 May, PL 6). 

Prosecution evidence unlawfully obtained by directly breaching a fundamental right 
does not produce any effect, is invalid and cannot be used in a court of law to invalidate the 
presumption of innocence (CCJ 239/1999, 20 December, PL 8). 

B) Evidence indirectly obtained by violating fundamental rights or freedoms 

According to constitutional case law, the expression “indirectly” should be understood 
as referring to all those occasions when there is an original violation of a right which does not, 
however, immediately provide evidentiary material, but helps to lead in a mediate way to 
another source of proof  (CCO 282/1993, 20 September, PL 3). 

As for the effects of hearsay or indirect prosecution evidence, or evidence derived 
from unlawfully obtained direct evidence, it must be anticipated that the first will only be 
invalid and will not be able to be used in court to invalidate the presumption of innocence to 
the extent that it is legally and indivisibly connected to the second, both by a causal 
connection and by a connection of unlawfulness, as may be seen in the following sections 
(CCJ 239/1999, 20 December, PL 8). 

5. Effects of dependence or independence of a particular evidentiary activity in 
respect of a prior breach of a fundamental right. Derivative, indirect or hearsay 
evidence, and the natural relationship or causal connection with unlawful evidence 

In order to decide this question, it is necessary to analyze, firstly, whether the items of 
evidence on which the court has based its judgment as to the appellant’s guilt with regard to 
the offence with which he or she was charged may be taken into account because they are 
naturally and legally independent of the unlawfully obtained evidence, and not thereby 
affected by the act that has breached the fundamental right; or whether, on the contrary, the 
items of evidence on which the conviction was based should be deemed to be of no 
evidentiary effect given their derivation and causal and unlawful connection with the evidence 
that was declared unlawful. 

Consequently, “the possibility of assessment in a trial of evidence that might be 
connected with other evidence obtained in breach of substantive fundamental rights requires 

Kommentar [LAF1]: Este 
párrafo está prácticamente repetido 
en la página 6.  
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an analysis on two levels: in the first place, it must be analyzed whether or not there is a 
causal connection between the two forms of evidence, as such a connection forms the basis 
for talking about derivative evidence. Only if such a connection exists will it be appropriate to 
examine the connection of unlawfulness (the non-existence of which would legitimize the 
possibility of assessing the derivative evidence). If not even the causal connection were to 
arise, it would not be necessary or appropriate to analyze the connection of unlawfulness, and 
no prohibition against assessment in the proceedings would apply to the evidence in question 
(CCJ 28/2002, 11 February, PL 4). 

In cases falling within the jurisdiction of the Constitutional Court where the question 
of the dependence or independence of a particular evidentiary activity in respect of a prior 
breach of a fundamental right arises, the starting point is that the evidence called into 
question, from the constitutional perspective, is not in itself contrary to the fundamental right 
concerned, nor, therefore, to the right to due process of law. Only by virtue of its 
unconstitutional origin can it be included in the prohibition against assessment (CCJ 81/1998, 
2 April, PL 4). 

Hence, if from the natural or causal perspective the evidence concerned bears no 
relation whatsoever to the fact that constitutes the breach of the substantive fundamental right, 
its validity and the consequent possibility of assessment for the purposes of weakening the 
presumption of innocence is, from this perspective, indisputable. In other words, art. 11.1 OLJ 
will not be applied under any circumstances if the evidence has a real cause which is different 
and totally unrelated to the breach of the substantive fundamental right in question (CCJ 
161/1999, 27 September, PL 4). 

In this way, it is possible that the prohibition against assessment of unlawfully 
obtained evidence will not affect the other evidence, if there is no natural relationship or 
causal connection between them (CCJ 167/2002, 18 September, PL 6). 

Thus, it can be said that the existence of a natural relationship or causal connection 
between the unlawful evidence and the other evidence for the prosecution is a necessary, but 
not sufficient requirement - as we will see below - for the invalidating effect of the unlawful 
evidence to extend to such evidence, as it is a consequence of the infringement of a 
substantive fundamental right (CCJ 167/2002, 18 September, PL 8). 

The problem arises or persists, then, in those cases where, taking into consideration the 
event as it has actually occurred, the evidence which is being examined – which is referred to 
as derivative, indirect or hearsay evidence – is naturally or causally linked to the breach of the 
fundamental right, because it has been obtained on the basis of knowledge derived from such 
evidence (CCJ 174/2001, 26 July, PL 6). 

6. Effects of the dependence of a particular evidentiary activity in respect of a 
prior breach of a fundamental right: General rule. Exception to the general rule: legally 
independent derivative, indirect or hearsay evidence 

In this matter, in view of the dependence of a particular evidentiary activity in respect 
of a prior breach of a fundamental right due to a natural or causal connection between both 
evidentiary results, according to constitutional case law the general rule is that every item of 
evidence that is to be deduced from the breach of a fundamental right is included in the 
prohibition against assessment ex art. 24.2 CE (CCJ 28/2002, 11th February, PL 4º). 

As already stated, the above general rule is an application of the “poisoned tree” 
doctrine (CCJ 174/2001, 26 July, PL 6º). 
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Such general rule can not imply a parallel and automatic consideration of the hearsay, 
indirect or derivative evidence as constitutionally unlawful, but it must be analysed whether 
subsequent evidence, assessed as breaching of constitutional guarantees, is legally 
independent of initial evidence, as this would allow its consideration as prosecution evidence 
(ATC 123/2002, 15 July, PL 2º). 

In other words, “the declaration of the infringement of a substantive constitutional 
right does result automatically in the constitutional prohibition against assessment of every 
item of evidence naturally connected to other evidence directly obtained in violation of 
constitutional rights” (CCJ 8/2000, 17 January, PL 2º; CCJ 136/2000, 29 mayo, PL 6º). 

Taking into account the foregoing consideration that fundamental rights are not 
limitless or absolute, constitutional case law has exceptionally admitted that prosecution 
evidence, despite being naturally or causally linked to the fact that constitutes an infringement 
of the fundamental right because it has been obtained on the basis of knowledge derived from 
such evidence, was legally independent of it. Therefore, it has recognised it as valid and fit to 
weaken the presumption of innocence (CCJ 28/2002, 11 February PL 4º). 

We can say that, as anticipated, the natural or causal link between unlawful original 
evidence and derivative evidence is a necessary requirement for the invalidating effect of the 
former to extend to the latter, as it is a consequence of the infringement of a substantive 
fundamental right but not a sufficient requirement to declare the exclusion of evidence sought 
by the appellant (CCJ 167/2002, 18 September, PL 8º). 

7. Legally independent derivative, indirect or hearsay evidence and the 
connection of unlawfulness with illegally obtained evidence 

A) Concept of legally independent derivative, indirect or hearsay evidence and of 
connection of unlawfulness  

A derivative, indirect or hearsay evidence is an evidence which, being unlawful in 
nature, may be contrary to the Constitution having been obtained on the basis of knowledge 
derived from other evidence which directly violated a fundamental right (CCJ 94/1999, 31 
May, PL 6º). 

If the problem is formulated this way, the role of the Constitutional Court in the cases 
hereunder is to determine whether it is a scenario to which the above stated general rule must 
be applied,- therefore extending the prohibition against assessment to the derivative, indirect o 
hearsay evidence- or if, on the contrary, it is any of the hypothesis for its exception, when 
such evidence is legally independent of the fact that constitutes an infringement of the 
fundamental right (CCJ 81/1998, 2 April, PL 4º). 

Taking for granted that derivative, indirect or hearsay evidence is, from an intrinsic 
point of view, constitutionally legitimate, since it has not been obtained in violation of any 
fundamental right, in order to conclude that the prohibition against assessment extends also to 
it,  it will be necessary to specify its connection to other evidence that violated the substantive 
fundamental right directly, that is, a link will have to be established between the first and the 
second set of evidences before we can declare that the constitutional illegitimacy of the 
former is also transmitted, projected or extended to the latter. It is the so-called “connection of 
unlawfulness”. The ratio of prohibition against assessing evidence obtained on the basis of 
knowledge derived from other evidence that violates the fundamental right depends on the 
existence or non-existence of such connection (CCJ 28/2002, 11 February, PL 4º). 

Constitutional case law has pointed out that the basis of the canon of the connection of 
unlawfulness between direct and indirect evidence “is no other that the purpose of reaching an 
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effective preservation of the fundamental rights by an action whose objective is to deter the 
infringement of such rights” (CCJ 239/1999, 20 December, PL 8º). 

In order to decide this question, it is necessary to establish whether the items of 
evidence on which the court has based its judgment as to the appellant’s guilt with regard to 
the offence with which he or she was charged may be taken into account because they are 
legally independent of the unlawfully obtained evidence, despite being causally connected 
thereto, and not thereby affected by the act that has breached the fundamental right; or 
whether, on the contrary, the items of evidence on which the conviction was based should be 
deemed to be of no evidentiary effect given their derivation and causal and unlawful 
connection with the evidence that was declared unlawful (CCJ 81/1998, 2 April, PL 1º). 

Therefore, it can be concluded that the “the assessment of evidence that is not 
unlawful per se is not an infringement of the right to due process of law simply because of the 
connection of such evidence with other evidence that has not been obtained with all 
guarantees. For it to be affected by the unlawfulness, this must consist precisely in evidence 
obtained in violation of a substantive constitutional right and also, a connection of 
unlawfulness must exist between original evidence declared unlawful and derivative 
evidence” (CCJ 174/2001, 26 July, PL 6º). 

From the above we can deduce that it will be necessary to analyse whether derivative, 
indirect or hearsay evidence is legally independent of those declared constitutionally unlawful 
or if there is a connection of unlawfulness as between them extending the constitutional 
unlawfulness of original evidence to derivative evidence. 

B) Internal and external criteria to establish the existence of a connection of 
unlawfulness  

As it has been observed, the Constitutional Court has established a basic criterion for 
establishing whether evidence derived from other constitutionally legitimate evidence may be 
assessed or not. It consists in determining if, apart from being naturally or causally connected, 
the so-called connection of unlawfulness exists between them (CCJ 167/2002, 18 September, 
PL 6º). 

In order to try and determine the existence of such connection of unlawfulness, the 
nature and characteristics of the violation of the infringed right in the original evidence must 
be firstly analysed– what guarantees of the interference in the fundamental right have been 
infringed and how- , as well as its result –the knowledge acquired through the 
unconstitutional interference-, with the aim of establishing if their unconstitutionality is 
internally extended to evidence derived from it. 

 Secondly, the essential protection needs required by the reality and effectiveness of 
the fundamental right must also be considered from an external perspective. Those needs 
would be inferred from the nature of the infringed right, the significance of such infringement 
and the existence or non-existence of wilful misconduct or serious negligence, among other 
factors (CCJ 94/1999, 31st May, PL 6º), or from the premeditation or serious negligence in 
the public action concerning the disturbance of the substantive material right in question (CCJ 
171/1999, 27 September, PL 15º). 

Similarly it has been claimed that this perspective consists in examining “whether the 
basic protection needs of the reality and effectiveness of the fundamental right in question, 
[...] demand that those items of evidence derived from other evidence prohibited based on the 
objective significance of the infringement, be deleted from the collection of prosecution 
evidence”; the investigation and verification of the connection of unlawfulness” should be 
linked to the complementary aspect related to the particular circumstances in which derivative 

Kommentar [LAF2]: Párrafo 
repetido en página 3 
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evidence has been obtained, such as the violated substantive fundamental right, the 
significance of such violation and the existence or non-existence of wilful misconduct or 
serious negligence in the mind of those who have infringed the substantive fundamental right, 
among other factors, or the purpose of discouragement” (CCJ 239/1999, 20 December, PL 
8º). 

These two criteria or perspectives are complementary, as only when hearsay evidence 
is legally independent of the infringement of the right and when the prohibition of assessing 
such evidence is required by its basic protection needs will it be understood that its effective 
appreciation is constitutionally legitimate, as it does not negatively affect any of the aspects 
comprising the contents of the substantive fundamental right.   

Thus, it is possible that the prohibition against assessing original evidence does not 
affect the other prosecution evidences if, in the first place, there is no natural or causal 
relationship between them or, secondly, if despite such natural or causal connection, there is 
no connection of unlawfulness (CCJ 167/2002, 18 September, PL 6º). 

8. Irregular evidence and unlawful evidence in breach of fundamental rights and 
freedoms  

At this stage it is advisable to make a distinction between the nullity of obtaining 
evidence sources by infringing procedural rules –for instance, the absence of a court officer 
when search procedures are carried out - and the nullity arising from obtaining evidence 
sources in violation of fundamental rights, as in the case of the non-existence or insufficiency 
of the legal decision authorising it. While the former is only at the level of ordinary legality- 
as it does not affect the fundamental right-, and its effects, if any, occur at the level of the 
validity and effectiveness of the means of proof, for which ordinary courts are responsible to 
decide, the latter takes place at constitutionality level, affecting the fundamental right; the 
former produces an irregular evidence, while the latter produces an unlawful evidence (CCJ 
171/1999, 27 September, PL 11º). 

From the above it can be inferred that the means of proof derived from illegally 
obtained evidence must not be considered deprived of evidentiary value, so that courts are in 
no way prevented from assessing those means of proof that, despite their connection with the 
examination of irregular evidence – consisting of the contents of the relevant record of the 
house search proceedings without the intervention of the court officer-, are contributed to the 
hearing by other means – for example, the statement made by the police officers that took part 
in such proceedings, by the witnesses who signed the record or  by the accused, or else 
through the documents found in the search- (CCJ 87/2001, 2 April, PL 4º).  

We can conclude that, if irregular evidence “only suffers from a formal defect which 
does not constitute an infringement of a constitutional right, be it substantive or procedural, 
the attempt to apply the “poisoned tree” theory to such evidence has no grounds whatsoever 
(CCJ 174/2001, 26 July, PL 6º). 


